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sented within the required period after notice. 8 A code provision 
expressly authorizing such amendments may be advisable, with 
proper limitations. 

A still more liberal remedy, which would relieve other and dif- 
ferent cases of hardship, as well as the one under discussion, would 
be a provision allowing entirely new, as well as amended claims to 
be filed at any time before the decree of distribution, at the dis- 
cretion of the court, upon a showing of fraud, accident, mistake, or 
other equitable circumstances excusing the failure to present within 
the statutory period. The code now allows such late filing in the 
case of a claimant who had no notice by reason of being out of the 
state, 9 and that exception might well be extended to other cases 
equally deserving. 

The code amendments suggested are in operation in a number 
of other states, 10 and although they exist in connection with pro- 
bate systems differing more or less widely from the California sys- 
tem, it would seem that either could in substance be applied to the 
latter without serious inconvenience. 

0. C. P. 



Municipal Corporations: Municipal Affairs. — "Most of 
the larger cities in the United States are at the present time not 
only organizations for the satisfaction of local needs, but also 
agents of the central government of the State, and are entrusted 
with the exercise of powers affecting not only the inhabitants of 
the local districts of which they have jurisdiction, but also the 
inhabitants of the whole state." 1 Legislatures have not dis- 
tinguished so clearly as they should have done between these two 
functions, and have often forgotten that municipal corporations 
have a sphere of local action in which they should move freely and, 
in a large degree, uncontrolled. Thus, prior to 1896, the California 
legislature did not scruple to exercise control over all municipal 
actions, local as well as general. 2 The home-rule regime of munici- 
pal government was definitely established in California by the 
constitutional amendment of 1896. 3 While the amendment served 



8 Cal. Code Civ. Proc, §§ 1493, 1498, 1500, 1502. 

»Cal. Code Civ. Proc, § 1493. 

10 Provisions allowing amendments: Appeal of Merwin (1899) 72 
Conn. 167, 43 Atl. 1055; Chariton Nat. Bank. v. Whicher (1914), 163 Iowa, 
571, 145 N. W. 299. 

Provisions allowing late presentation under special circumstances: 
Brewster v. Kendnck (1864), 17 Iowa 479; Massachusetts Mut. L. Ins. Co. 
v. Elhot (1877), 24 Minn. 134; Cutting v. Ellis (1894), 67 Vt. 70, 30 Atl. 688. 

1 Goodnow, Municipal Home Rule, 18. 

sThomason v Ashworth (1887), 73 Cal. 73, 14 Pac. 615; People v. 

oSW<g%.Sg£ ?7i 18 Pac - 413: Davies v - City of Los Angeles 

3 Cal. Const, Art. XI, § 6. 
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to free municipalities of certain classes* from legislative control 
in municipal affairs, it afforded no aid in drawing the line between 
the two municipal functions. In fact it seems now to be conceded 
that it is impossible to attain a test that will fit all cases, 5 though 
an early case endeavored to do so. 6 The courts have, therefore, 
refused to bind themselxes to any set definition, but by regarding 
each case as presenting the concrete question whether "the matter 
at issue was or was not within the scope of municipal functions" 
have nevertheless been able to discriminate discerningly between 
local and state affairs. 7 

It is not too much to say, however, that recent decisions show 
a welcome tendency to construe liberally, and thus save to munici- 
palities the control desirable. 8 A unanimous court in Loop Lumber 
Company v. Van Loben Sels and American Surety Company of 
New York, 2 speaking through Mr. Chief Justice Angellotti, held 
that since the San Francisco charter provided a complete scheme 
for governing public works, it controlled in the matter of a bond 
to secure a contract to do public work, over a state law requiring 
such a bond equal to fifty per cent of the contract price, though 
the charter said nothing at all as to the amount. The total impres- 
sion given by the cases is that, although no fixed definition can be 
found, the field of municipal affairs is at least so well ascertained 
that no hesitation should be felt in leaving to the court the question 
as to what is a municipal affair, a result that would necessarily 
follow if the lengthy and not all comprehensive enumerations in 
charters were abolished and made to give way to a single clause in 
the charter to the effect merely that the municipality was hereby 
granted full control in municipal affairs. 10 

It was to attain this result that the amendment of 1914 to 
section 6 of Article XI was passed. The efficacy of the amend- 
ment in this respect has as yet not been squarely determined. The 
liberal bent taken by the court in the recent cases, however, affords 
basis for the hope that the amendment will be given the desired 
construction. It cannot really be said that dicta in the principal 
case and another, more recent, 11 declaring that the changed word- 



4 Dawson v. Superior Court (1910), 13 Cal. App. 582, 110 Pac. 479. 
The classes thus freed comprised those cities organized by special legisla- 
tive charter prior to the adoption of the Constitution of 1879, and cities 
operating under freeholder's charters under that Constitution. 

5 Sunset Tel. & Tel. Co. v. Pasadena (1911), 161 Cal. 265, 118 Pac. 796; 
Dillon, Municipal Corporations, § 165. 

6 Fragley v. Phelan (1899), 126 Cal. 383, 58 Pac. 923. 

7 The cases group themselves mainly under taxation, use of public 
money and property, and the exercise of purely administrative functions 
of the city. 

8 Matter of Application of Westenberg (1914), 167 Cal. 309, 139 Pac 
674; Stern v. City Council of Berkeley (1914), 25 Cal. App. 685, 145 Pac. 
167; Scheafer v. Herman (1916), 51 Cal. Dec. 406, 155 Pac. 1084. 

8 (July 28, 1916), 52 Cal. Dec. 223, 159 Pac. 600. 

10 1 California Law Review, 132, 145. 

11 Los Angeles v. Central Trust Co. of New York (Sept. 11, 1916), 52 
Cal. Dec. 298. 
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ing of section 6, does not change its effect, are indicative of a con- 
trary construction. In both, the court explains its meaning to be 
that city charters are still paramount to general laws with respect 
to municipal affairs, a proposition that would be none the less 
true though the desired construction were given the section. 

W. A. S. 

Municipal Corporations : Rights of a Licensee. — What are 
the rights of a licensee who builds a cellar under the street as against 
a contractor who is repairing the street under a contract with the 
city? In the case of Norton v. Ransome-Crummey Company, 1 it 
was held that where the contractor performed his work properly 
and without negligence the licensee could not recover for damages 
to his cellar which he suffered by reason of the curbings being torn 
up at the time a rainstorm occurred. 

It is unquestioned that the municipality had the right to contract 
for the repair and improvement of the street. In effecting these 
improvements, neither the city nor the contractor are, as a general 
rule responsible for consequential damages inflicted upon the 
property of the adjacent owner. 2 In California, before the adop- 
tion of the constitution of 1879, decisions followed this rule. 3 But 
this constitution, with its provision that compensation must be 
made for the taking or damaging of private property for public 
use,* may be considered to have changed this, until it appears safe 
to say that damages, caused by improving the highway, to an 
adjacent owner's undoubted property must be compensated for. 5 

But has the licensee under the city any such property right as 
to entitle him to such compensation? A licensee can exercise no 
right inconsistent with the use of the street as a public highway. 6 
The proper repair of the street is within the range of such use. 
Therefore, it is clear that the licensee could not build his cellar 
in such a manner as to interfere with the proper repair and im- 
provement of the street. The license granted to him is really a right 
to construct a cellar in such a manner as not to infringe the use 
or non-negligent repair of the street. In granting this license, 



1 (Sept. 20, 1916), 52 Cal. Dec. 312, 159 Pac. 1177. 

2 Callender v. March (1823), 1 Pick. (Mass.) 417; Transportation Co. 
v. Chicago (1878), 99 U. S. 635, 25 L. Ed. 336; 4 Dillon, Municipal Corpora- 
tions (5th ed.), 2921. 

3 Shaw v. Crocker (1871), 42 Cal. 435; Reardon v. San Francisco 
(1885), 66 Cal. 492, 6 Pac. 317, 56 Am. Rep. 109. 

* Cal. Const., Art I, § 14. 

5 Reardon v. San Francisco, supra, n. 3; Duncan v. Ramish (1904), 
142 Cal. 686, 76 Pac. 661; Eachus v. Los Angeles etc. Ry. Co. (1894), 103 
Cal. 614, 37 Pac. 750, 42 Am. St. Rep. 149; Stanford v. San Francisco 
(1896), 111 Cal. 198, 43 Pac. 605; Durgin v. Neal (1890), 82 Cal. 595, 23 
Pac. 133. 

'« Nelson v. Godfrey (1850), 12 111. 22; Winter v. City Council of 
Montgomery (1887), 83 Ala. 589, 3 So. 235; 3 Dillon, Municipal Corpora- 
tions, (5th ed.), 1870-1871. 



